
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

HABITAT FOR HORSES, a Texas non-profit 
corporation; AMERICAN SOCIETY FOR THE 
PREVENTION OF CRUELTY TO ANIMALS, 
A New York non-profit corporation; THE 
CLOUD FOUNDATION, a Colorado non-profit 
corporation; TONI MOORE; and DR. DON 
MOORE,  
 

Plaintiffs, 
 

v. 
 
KEN SALAZAR, in his official capacity as 
Secretary, U.S. Department of the Interior; 
ROBERT ABBEY, in his official capacity as 
Director, Bureau of Land Management; KENT 
WALTER, in his official capacity as Field 
Manager, Bureau of Land Management, White 
River Field Office, 
 

Defendants. 
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Civil Action No.   
 

 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

 

INTRODUCTION 

1. This action challenges the federal government’s ongoing illegal treatment of wild 

horses residing on public lands, and its intention to remove wild horses from the North Piceance 

Herd Area (“the Herd Area”).  On September 10, 2010, the White River Field Office of the 

Bureau of Land Management (BLM) issued its final decision to completely eliminate the herd of 

wild horses (the “Herd”) which has lived in partnership with the natural environment in the Herd 

Area for centuries.  The BLM says it will begin capturing the horses on October 11, 2010, and 

remove them from their home and historic range.  Plaintiffs seek declaratory relief and an 
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immediate injunction of the planned removal pending a complete judicial review of BLM’s 

conduct. 

2. In 1971 Congress unequivocally declared “that wild free-roaming horses and 

burros shall be protected from capture, branding, harassment, or death. . . .” 16 U.S.C. § 1331.  

For forty years, the clear mandate of the Wild Free-Roaming Horses and Burros Act (“the Wild 

Horses Act”) has been that federal agencies must protect these national icons, and allow them to 

remain on the land which they have called home when that law was originally drafted.  That 

requirement remains today as a solemn declaration of national policy: Everything must be done 

to preserve the horses in their natural habitat and let these freest representatives of America 

remain where they have been for so long. 

3. In the nineteenth century, more than two million wild horses roamed the West.  

Today, according to the BLM fewer than 37,000 remain on public lands.  BLM is breaking the 

law, and it has injured Plaintiffs in ways that are both severe and permanent.  BLM’s obvious 

intention—evidenced by a series of repeated acts over a span of years—is to continue to carry 

out its strategy in multiple removals, in direct conflict with the Wild Horses Act.   

4. Defendants are allowed to manage and remove wild horses, but they have been 

doing, are doing, and clearly intend to keep doing so in a course of action that violates the spirit 

and letter of the Act, the agency’s own regulations, and other federal law.  The numbers are not 

dispositive, but it is an undisputed fact that over the past three decades the agencies have carried 

out these plans and permanently removed over 100,000 wild horses and burros from public land.  

Many of the old, sick and lame are killed.  Tens of thousands of healthy horses, once roaming the 

range, languish in inadequate long-term holding for the rest of their lives.  Some others are 

adopted out to purchasers who may treat them well or sell them subsequently to commercial 

buyers. 

5. This Court has jurisdiction over this action pursuant to the Administrative 

Procedure Act (APA), 5 U.S.C. §§ 501 et seq., the Wild Horses Act, 16 U.S.C. §§ 1331 et seq., 

the National Environmental Policy Act, 42 U.S.C. § 4321 et seq. and other federal laws.  
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Defendants are involved in the illegal removal, elimination and maintenance of America’s wild 

and protected horses, and Defendants’ violation of that law is subject to judicial review.   

6. This action seeks temporary and permanent injunctive relief against the current 

planned removal of horses in the Herd, a declaration that the BLM’s ongoing pattern and 

practices with respect to wild horse removals are illegal, and an order that any horses illegally 

removed from the Herd Area during the pendency of this action be maintained as wild, unaltered 

horses and returned to their natural state in their birthplace range.   

JURISDICTION AND VENUE 

7. This case concerns a federal question and, therefore, jurisdiction is proper under 

28 U.S.C. section 1331.  Venue is also proper under 28 U.S.C. section 1391(e).  This Court may 

review defendants’ actions and order appropriate relief under the APA, 5 U.S.C. §§ 701 et seq.  

and other applicable federal statutes cited herein. 

PLAINTIFFS 

8. Habitat for Horses is a non-profit Texas corporation, first incorporated in 1998.  

Its four-fold mission includes (1) education for individuals on the proper care and maintenance 

of horses; (2) providing assistance to law enforcement in the investigation, work-up and 

prosecution of animal cruelty, by helping with seizures, care and education to owners; (3) 

providing education in the schools for children regarding horses; and (4) rescue of all breeds of 

horses.  Habitat for Horses has a policy of not directly adopting wild horses seized from their 

natural ranges by the BLM.  However, it regularly is called upon to rescue, transport, care for 

and house horses who are removed by BLM and then mistreated by their subsequent owners.   

9. Since 1998 Habitat for Horses has consistently and repeatedly had to expend 

organizational funds that would otherwise be spent on fulfilling its mission, in order to rescue, 

transport and care for horses who were removed in roundups in which the BLM is in violation of 

the Wild Horses Act, the National Environmental Policy Act (NEPA), and other federal statutes. 

10. But for the BLM’s illegal removal of wild horses, which occurs as a result of the 

BLM’s developed pattern and practice of illegal removals, Habitat for Horses would have been 
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able to spend the money it has dedicated to the rescue of those illegally-removed horses on its 

primary missions and goals. 

11. Habitat for Horses will surely continue its practice of rescuing horses who were 

illegally removed by the BLM and are then neglected or mistreated by their adopters.  In fact, 

given the increasing difficulty with the management of the wild horses that are not adopted, the 

amount of money that Habitat for Horses will need to be diverting from its existing programs 

will increase in the future.   

12. The American Society for the Prevention of Cruelty to Animals (ASPCA) is 

America’s oldest and one of its largest animal welfare organizations, and it is incorporated in 

New York state as a nonprofit corporation.  Since 1866 it has focused its mission on preventing 

animal cruelty, and the care and treatment of horses has been a primary focus of its work for over 

140 years.  The organization was founded by Henry Bergh in 1866 on the belief that animals are 

entitled to kind and respectful treatment at the hands of humans, and must be protected under the 

law.  Headquartered in New York City, the ASPCA maintains a strong national presence, and 

with programs that extend its mission across the country.  The ASPCA has more than 1 million 

supporters across the country. 

13. The ASPCA’s three key areas of focus are caring for pet parents and pets, 

providing positive outcomes for at-risk animals and serving victims of animal cruelty.  However, 

when the occasion arises, it is often the ASPCA that comes to the rescue and diverts its funds 

designated for its core programs, in order to assist in caring for animals caused by the illegal acts 

of others.  This has occurred on a regular basis because of the BLM’s violation of the Wild 

Horses Act and other federal laws.  The ASPCA has provided hundreds of thousands of dollars 

to assist in the rescue, rehabilitation and care of horses removed by the BLM as part of its 

ongoing policies and practices in violation of federal law.  The ASPCA will continue to fund the 

rescue, rehabilitation and care of horses removed by the BLM as part of its ongoing policies and 

practices in violation of federal law. 
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14. Because of BLM’s continued removal, capture and treatment of wild horses in 

violation of federal law, the ASPCA has spent hundreds of thousands of dollars that could have 

been applied to its regular programs and key areas.  BLM’s continued removal, capture and 

treatment of wild horses in violation of federal law has caused the ASPCA past economic injury 

and will continue to cause the ASPCA such injury as long as it continues its illegal practices. 

15. The Cloud Foundation is dedicated to preventing the extinction of the Pryor 

Mountain Wild Horse herd and other wild horse herds on public lands, especially isolated herds 

with unique characteristics and historical significance.  TCF expends significant organizational 

resources, that would otherwise be spent on different programs, investigating and addressing the 

problems caused by the BLM’s illegal removals of wild horses.  TCF submits comments on 

behalf of its supporters on various actions of BLM Field Offices which affect wild horses.  TCF 

was organized by Ms. Ginger Kathrens, its Volunteer Executive Director.  Ms. Kathrens first 

became involved with wild horse issues in 1994 when she filmed wild horses of the Pryor 

Mountains in Montana for Marty Stouffer’s “Wild America” series.  Ms. Kathrens has become a 

leading advocate for the preservation of wild horses on their native ranges.  She is a nationally 

recognized authority on wild horse behavior and a frequent speaker about her study of and 

interactions with the wild stallion, Cloud, and the other wild horses of the Pryor Mountains, as 

well as the need to keep genetically viable herds of wild horses on our public lands.  She has 

reached millions of people around the world through her documentaries and books about Cloud 

and his family.  TCF sues on behalf of its supporters.   

16. Toni Moore has lived in the Grand Junction, Colorado area since 1976.  She is the 

Secretary/Treasurer of Colorado Wild Horse & Burro Coalition and the Special Projects 

Coordinator of The Cloud Foundation, Inc. (“TCF”).  She has frequently visited the North 

Piceance Herd Area with her family, and intends to continue visiting the area and viewing wild 

horses.  She enjoys watching wild horses in their natural habitat and appreciates the efforts made 

by Congress and the President to declare wild horses one of the country's heritage species.  She 

has enjoyed taking her children to visit the area, with her primary objective being to observe wild 
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horses in their natural habitat.  Ms. Moore plans to return to the area to see the wild horses and 

would be very distraught if unable to do so.  Ms. Moore has regularly attended public meetings, 

and responded verbally and in writing to issues regarding the management of the herd and BLM 

actions.  

17. Dr. Don Moore is an equine and small animal veterinarian and has lived in 

northwestern Colorado, near the Piceance-East Douglas and North Piceance herds, almost his 

entire life.  Dr. Moore was a contract veterinarian for the BLM in the 1970s and 1980s during the 

roundup and removal of wild horses from Douglas Mountain, after passage of the Wild Horses 

Act.  Dr. Moore has a personal interest in viewing and enjoying wild horses in the area.  Having 

lived and worked in the area for decades, he is intimately familiar with its history, and the 

presence of wild horses there.  He frequently visits the public lands to see and enjoy the wild 

horses that live there. 

18. Dr. Moore has ridden horseback almost every year since childhood, including 

occasional trips to the North Piceance Herd Area.  He looks forward to seeing the wild horses on 

these trips and visiting the horses is, in fact, the main objective of those trips.  Seeing the horses 

run free and knowing they are running free is essential to his aesthetic enjoyment of the area.  Dr. 

Moore intends to keep taking these trips for the rest of his life and intends to bring his children 

with him.  Dr. Moore has regularly attended public meetings, and responded verbally and in 

writing to issues regarding the management of the herd and BLM actions. 

19. Ms. Moore, Ms. Kathrens, and other supporters of the organizations they direct 

have witnessed other roundups of wild horses taken off the range and the horses’ reactions to the 

loss of their freedom.  They often have the memories of those events return to haunt them; they 

fear for the well being and safety of any wild horse BLM has captured and all wild horses 

currently living in the North Piceance Herd Area.   

20. These individuals and organizations have been the primary advocates for and 

protectors of wild horses in this area.  They have routinely and conscientiously commented on 

proposed actions by BLM affecting resources in the area, attended countless meetings where 
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public input was sought and supposedly considered, kept in regular contact with local and federal 

agency officials, and instituted administrative and federal litigation, all for the purpose of 

maintaining wild horses in the Piceance-East Douglas Herd Management Area. 

21. Defendants’ actions and omissions, as set forth in greater detail herein, have 

inflicted and will continue to inflict current aesthetic and economic injury to Plaintiffs, through a 

series of ongoing policies enacted by the BLM and carried out across the country.  These 

practices cause or threaten irreversible adverse effects to Plaintiffs and the wild horses of 

America. 

22. If BLM is required to comply with its legal requirements under the Wild Horses 

Act, NEPA, and other federal statutes, Plaintiffs’ legal injuries will be remedied. 

DEFENDANTS 

23. Ken Salazar is the Secretary of the Department of the Interior.  Pursuant to the 

Wild Horses Act, he is responsible for the oversight of the BLM’s management of wild horses 

and burros on the Nation’s public lands. 

24. Robert Abbey is the Director of the BLM and is responsible for implementing 

decisions for wild horses in accordance with the Wild Horses Act. 

25. Kent Walter is the Field Manager for the White River Field Office and is 

responsible for managing the wild horses in the Piceance-East Douglas Herd Area in accordance 

with the Wild Horses Act and the regulations thereunder.   

STATUTORY AND REGULATORY BACKGROUND 

Wild Free-Roaming Horses and Burros Act and Related Regulations 

26. In 1971, Congress declared that “wild free-roaming horses and burros are living 

symbols of the historic and pioneer spirit of the West; that they contribute to the diversity of life 

forms within the Nation and enrich the lives of the American people; and that these horses and 

burros are fast disappearing from the American scene.”  16 U.S.C. §§ 1331 et seq.  The Wild 

Horses Act further provides, inter alia, that viable herds of wild horses should remain on the 

lands on which they were found at the time the Wild Horses Act was passed, “as an integral part 
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of the natural system of the public lands.”  Id. That is, barring compelling reasons to the 

contrary, wild horses are entitled to stay in their “herd area”—the “geographic area identified as 

having been used by a herd as its habitat in 1971.”  43 C.F.R. § 4700.0-5(d). 

27. Congress delegated to the Secretary of Agriculture and the Secretary of the 

Interior jurisdiction over all wild free-roaming horses and burros “for the purpose of 

management and protection.”  Id. § 1333(a). 

28. Section 1333(a) provides that “[t]he Secretary is authorized and directed to 

protect and manage wild free-roaming horses and burros as components of the public lands, and 

he may designate and maintain specific ranges on public lands as sanctuaries for their protection 

and preservation ....”  Id.  

29. Congress requires the agencies involved to preserve and safeguard the horses in a 

manner that causes the horses the least amount of interference.  The Wild Horses Act provides 

that “[t]he Secretary shall manage wild free-roaming horses and burros in a manner that is 

designed to achieve and maintain a thriving natural ecological balance on the public lands” and 

that “[a]ll management activities shall be at the minimal feasible level ...  in order to protect the 

natural ecological balance of all wildlife species which inhabit such lands, particularly 

endangered wildlife species.”  Id.  

30. Section 1333(b)(1) requires the BLM to maintain a current inventory of wild 

horses and burros so that it can  

make determinations as to whether and where an overpopulation 
exists and whether action should be taken to remove excess 
animals; determine appropriate management levels of wild free-
roaming horses and burros on these areas of public lands; and 
determine whether appropriate management levels should be 
achieved by the removal or destruction of excess animals, or other 
options (such as sterilization, or natural controls on population 
levels). 

Id. § 1333(b)(1).   

31. If BLM determines, based on reliable information, that there is an 

“overpopulation” of wild horses on public land, and only if the removal of “excess” animals is 
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necessary, the BLM is entitled to remove them.  Id. § 1332(b)(2).  The agency can only take 

animals out of the herd who “must be removed from an area in order to preserve and maintain a 

thriving natural ecological balance and multiple-use relationship in that area.”  Id. § 1332(f) 

(emphasis added).   

32. The BLM has issued regulations implementing the Wild Horses Act, which 

require that “[m]anagement activities affecting wild horses and burros, including the 

establishment of herd management areas, shall be in accordance with approved land use plans....” 

43 C.F.R. § 4710.1.  “Wild horses and burros shall be considered comparably with other resource 

values in the formulation of land use plans.”  43 C.F.R. §4700.0-6(b). 

33. BLM’s own regulations mirror and amplify the statutory requirement that it 

engage in the least amount of interference with the horses that is necessary.  The regulations 

mandate that management of the horses shall “be at the minimum level necessary to attain the 

objectives identified in approved land use plans and herd management area plans.” 43 C.F.R. 

§ 4710.4. 

34. On information and belief, more than 38,000 wild horses are currently held in 

government holding pens, and Defendant Secretary of the Interior Salazar predicts that 50,000 

will be in holding in 2012. 

35. On information and belief, BLM’s current pattern, practice and policy of removal 

is costing over sixty million tax dollars a year.  A GAO report determined that BLM's policy of 

removing and holding wild horses long-term is not sustainable.  See BLM, Working Towards 

Sustainable Management of America's Wild Horses and Burros 5 (Draft June 2010) available at 

https://www.blm.gov/epl-front-office/projects/lup/4900/13613/13856/Strategy_06_01_2010.pdf. 

36. For every area in which it manages a wild horse herd, BLM establishes an 

Appropriate Management Level (“AML”).  The AML is a headcount of horses which BLM has 

determined is an appropriate number in the area to sustain a “thriving ecological balance.” 

37. BLM distinguishes between Herd Areas and Herd Management Areas.  Under 

law, and pursuant to BLM’s regulations, a Herd Area is that area of wild horse historical use at 
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the time of the passage of the Wild Horse Act in 1971.  In contrast, under BLM regulations, a 

“herd management area” is that area where BLM chooses to manage wild horses.  Herd 

management areas consist of areas geographically smaller than herd areas, with more limited 

acreage and habitat. 

Information Quality Act (IQA) 

38. Congress passed the IQA in 2001 to ensure and maximize “the quality, 

objectivity, utility, and integrity of information (including statistical information) disseminated 

by Federal agencies....”  Public Law 106-554 § 515.   

39. The BLM, in turn, issued Information Quality Guidelines that mirror the act so 

that its information “is being presented in an accurate, clear, complete, and unbiased manner, and 

as a matter of substance, is accurate, reliable, and unbiased.” Bureau of Land Management, 

Information Quality Guidelines, 4, available at 

http://www.blm.gov/pgdata/etc/medialib/blm/national/national_page.Par.7549.File.dat/guidelines

.pdf. 

40. These guarantees afford an “added level of scrutiny” to information about agency 

action where, as with the removal of an entire herd of wild horses, that action is “expected to 

have a genuinely clear and substantial impact.” Id. Further,  

[i]t is important that analytic results have a high degree of 
transparency regarding (1) the source of the data used, (2) the 
various assumptions employed, (3) the analytic methods applied, 
and (4) the statistical procedures employed.   

Id. at 5.   

National Environmental Policy Act (NEPA) 

41. NEPA, 42 U.S.C. §§ 4321 et seq., seeks to prevent environmental damage by 

imposing analysis and disclosure obligations on federal agencies to draw public attention to the 

proposed action’s environmental effects.   

42. NEPA, the Council on Environmental Quality regulations, and the Department of 

Interior’s own regulations implementing NEPA require the BLM to insure that “high quality” 

information is utilized during the NEPA process and “that environmental information is available 
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to public officials and citizens before decisions are made and before actions are taken.” 40 

C.F.R. § 1500.1(b).   

43. NEPA requires agencies considering new projects to take a “hard look” at all 

reasonable alternatives and the environmental impacts of each.  NEPA requires that agencies 

consider a reasonable range of alternatives for any action, including those with fewer adverse 

environmental impacts than the proposed action.  It must also give a reasoned explanation for 

rejecting each alternative.  The regulations implementing NEPA also require agencies to 

consider the cumulative impact of agency action.  40 C.F.R. § 1508.7.   

44. Under NEPA any “major Federal actions significantly affecting the quality of the 

human environment” require the preparation of an environmental impact statement (EIS).  Id. 

§ 4332(2)(C).  If the agency believes it is not engaging in a major federal action significantly 

affecting the quality of the human environment, it can prepare a Finding of No Significant 

Impact (“FONSI”) and an Environmental Assessment (“EA”).   

45. A FONSI is only appropriate where environmental impacts are insignificant or, if 

there were significant impacts, the agency convincingly established changes in the proposed 

action that reduced the impacts to a minimum.   

46. If an agency issues a FONSI, it still must take a “hard look” at the project. 

47. An EA serves three purposes: 1) it assists in agency decision-making on whether 

to prepare an EIS or FONSI; 2) it independently ensures compliance with NEPA even when an 

EIS is not required; and 3) it facilitates the preparation of an EIS if one is required.  40 C.F.R. 

§ 1508.9(a). 

48. An EA is a “concise public document” that must include a discussion of the need 

for the proposed action, alternatives to the proposed action, environmental impacts of the 

proposed action and the alternatives and a listing of the persons and agencies consulted.  42 

U.S.C. § 4332(2)(C)(iii); 40 C.F.R. §§ 1508.9(a), 1508.9(b). 
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49. The BLM must analyze all potential impacts on the environment under a proposed 

action.  The BLM’s regulations require that this analysis 1) be based on the best information 

available, and 2) not reflect subjective value judgments. 

50. No activities regarding wild horses and burros are expressly exempted from 

NEPA analysis.  Nevertheless, BLM’s Departmental Manual provides that certain activities are 

entitled to a “Categorical Exclusion” (CE) from NEPA requirements.   

51. The Departmental Manual states that CEs are available for “extraordinary 

circumstances” and for the “Processing (transporting, sorting, providing veterinary care, 

vaccinating, testing for communicable diseases, training, gelding, marketing, maintaining, 

feeding, and trimming of hooves of) excess wild horses and burros [and a]pproval of the 

adoption of healthy, excess wild horses and burros.”  516 DM 11.9. 

Federal Land Policy Management Act (FLPMA) 

52. Congress passed the FLPMA, 43 U.S.C. §§ 1701, et seq., in recognition of the 

millions of acres of public lands seriously damaged by decades of neglect and mismanagement.   

53. FLPMA governs BLM’s management of the federal public lands, and requires 

BLM to develop land use plans for the public lands under its control.  43 U.S.C. § 1712.  All 

resource management decisions made by BLM must conform to the approved land use plan.  43 

C.F.R. § 1610.5-3(a).  Thus, all resource management decisions “shall be specifically provided 

for in the plan, or if not specifically mentioned, shall be clearly consistent with the terms, 

conditions, and decisions of the approved plan.”  43 C.F.R. § 1601.0-5.   

54. The BLM must manage public lands under concepts of “multiple use” and 

“sustained yield,” pursuant to FLPMA.  FLPMA thus requires the BLM to manage the public 

lands for many purposes, including the many members of the public.   

55. FLPMA recognizes that a land-use plan does not trump the statutory command of 

other laws, 43 U.S.C. § 1701(b), such as the Wild Horses Act, which requires the BLM to 

consider wild horses as an integral part of the public lands and mandates that the BLM provide 

wild horses specific protection. 
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FACTS 

56. This litigation arises out of the latest in a series of steps the BLM has undertaken 

to narrow the White River Resource Area wild horse herds’ habitats to near elimination. 

57. The BLM first conducted a census of wild horses within the White River Field 

Office lands in 1974, as required by the Wild Horses Act.  This census found 146 horses.  See 

BLM, Environmental Assessment, West Douglas Herd Area Amendment to the White River 

Resource Management Plan at 3 (2005).  These horses were spread over what is now the 

Piceance-East Douglas Herd Management Area (“PEDHMA”), the West Douglas Herd Area 

(“West Douglas”), the North Piceance Herd Area, as well as other areas which BLM never 

determined were Herd Areas.  Id.  The census thus identified three independent Herd Areas:  

Piceance-East Douglas; Piceance-West Douglas; and North Piceance.  This litigation focuses 

solely on the North Piceance Herd Area. 

58. The BLM has stated in official documents that its long term objective is to 

remove all horses from the North Piceance and surrounding areas.  The BLM has designated the 

North Piceance Herd Area a “herd area.”  This means that the BLM acknowledges that wild 

horses enjoyed life and nature in this area in 1971, when the Wild Horses Act was enacted.   

59. Defendants now seek to eliminate all wild horses living in the North Piceance 

Herd Area.  The proposed removal is currently set for October 11, 2010. 

60. In or around March 2010, the BLM conducted a census of the Piceance-East 

Douglas Herd Management Area and its surroundings.  BLM’s documentation states that in 

March 2010, 34 horses were scattered over an area of approximately 79,500 acres in the North 

Piceance Herd Area.  The BLM now intends to take all of these horses out of the Herd Area. 

61. On September 10, 2010, BLM issued a Decision Record and FONSI.  The 

Decision Record proposes to remove horses not “permanently residing” in the PEDHMA.  This 

is effectively a decision by BLM to empty the North Piceance Herd Area of horses. 
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62. The Decision Record states that BLM will remove all wild horses outside the 

PEDHMA “to comply with 43 C.F.R. 4710.4” (providing that “[m]anagement of wild horses and 

burros shall be undertaken with the objective of limiting the animals' distribution to herd areas”).   

63. BLM states that “wild horses permanently residing outside of the PEDHMA are 

in areas not designated for their long-term use [...] and are therefore determined to be defined as 

excess and must be removed as per 43 CFR 4720.1.”  Decision Record, p. 3.   

64. Though BLM does not make it clear, these horses that are supposedly 

“permanently residing outside of the PEDHMA” are actually the horses in the North Piceance 

Herd Area.  BLM intends to simply eliminate this herd for its convenience.  Despite this drastic 

and significant measure, BLM relegates the only mention that it proposes to eliminate the herd to 

a table in the FONSI.  FONSI, Table 1, p. 18. 

65. BLM proposes to remove horses “permanently residing” outside the PEDHMA.  

Neither the Decision Record nor the Environmental Assessment state how BLM will identify 

horses “permanently residing” outside the PEDHMA -- as opposed to, for instance, being found 

there at one point by the BLM.   

66. The seasonal migration patterns of the wild horses make it impossible for BLM to 

determine whether a horse “permanently resides” outside the PEDHMA or is merely found 

outside the PEDHMA during BLM’s gather.   

67. Nowhere does BLM explain how it plans to determine whether a horse 

“permanently resides” outside the PEDHMA – its purported reason for deeming the horses 

“excess”. 

68. BLM’s documents appear to state different intentions.  The Decision Record 

characterizes BLM’s action  as one to permanently remove 138 “within and without the 

PEDHMA.”  In contrast, p. 3 of the Environmental Assessment, BLM states that “BLM has 

determined that 321 excess wild horses exist within and outside the PEDHMA and need to be 

removed.”   



- 15 - 

69. Neither the EA nor the Decision Record nor the FONSI explain the source of 

BLM’s counts of the horses in the PEDHMA or outside of the PEDHMA – nor do they explain 

how the final counts were determined. 

70. BLM claims that to remain viable a wild horse population must have a minimum 

of 150 individuals.  Given its knowledge, BLM’s conduct over the years demonstrates a 

concerted effort and continuing pattern and practice whereby first BLM reduces a herd’s 

population, then declares it genetically unviable, justifying removal. 

71. BLM’s regulations require wild horse populations to be self-sustaining.  A self-

sustaining herd is one that requires no human intervention to keep its population healthy and 

surviving.  But it is apparently BLM policy to take self-sustaining herds, reduce their populations 

below the level at which they can be self-sustaining, and then decide the herds must be wiped 

out. 

72. BLM has made no finding that the horses in the North Piceance Herd Area are 

overpopulating that Herd Area. 

CLAIMS FOR RELIEF 

COUNT ONE 

(Violations of the Wild Horses Act and APA, against all Defendants) 

73. Plaintiffs incorporate by reference the allegations of the preceding paragraphs. 

74. Defendants have failed to properly determine that an overpopulation exists in the 

North Piceance Herd Area, and therefore cannot remove any wild horses as “excess animals” 

under the Wild Horses Act. 

75. Defendants’ final decision to remove all the wild horses from the North Piceance 

Herd Area fails to maintain a thriving natural ecological balance.   

76. BLM’s proposal to zero out the North Piceance Herd Area violates the clear will 

of Congress, or in the alternative is an impermissible construction of its power to remove excess 

horses. 
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77. Defendants’ final decision to remove wild horses from the North Piceance Herd 

Area, a known habitat of wild horses during the passage of the Wild Horses Act in 1971, fails to 

“consider[ the wild horses] in the area where presently found, as an integral part of the natural 

system of the public lands.”  16 U.S.C. § 1331. 

78. Defendants’ final decision to remove wild horses from the North Piceance Herd 

Area fails to consider use by wild horses as one of the “multiple uses” in the herd area. 

79. Defendants’ final decision to remove all of the wild horses from the North 

Piceance Herd Area fails to manage the North Piceance Herd at the “minimal feasible level ...  in 

order to protect the natural ecological balance of all wildlife species which inhabit such lands....”  

16 U.S.C. § 1333(a). 

80. Defendants’ policy of progressive removals in an attempt to eliminate the North 

Piceance Herd, which BLM claims reduced the genetic viability of the Herd, is in violation of the 

Wild Horses Act, which requires BLM to preserve wild horses in their range. 

81. Defendants’ final decision to remove all of the wild horses from the North 

Piceance Herd Area on the theory that the wild horses are contributing to the deterioration of the 

rangelands exceeds their statutory authority under the Wild Horses Act, which permits the 

removal of excess animals to protect the rangeland from deterioration “associated with 

overpopulation.”  16 U.S.C. § 1333(b)(2).  Any deterioration of the rangelands is associated with 

the massive and intrusive human development of the North Piceance Herd Area, not the wild 

horses there.   

82. Defendants’ final decision to remove and relocate to long-term pastures all of the 

wild horses from the North Piceance Herd Area that it does not place through adoption or sell to 

qualified individuals, absent a determination of overpopulation, constitutes an illegal corralling 

of these horses and maintenance of them off the public lands.   

83. Defendants’ final decision to remove and relocate all of the wild horses from the 

North Piceance Herd Area is just the latest action in an ongoing pattern and practice in which the 
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BLM repeatedly relies on improper data for decisions that demand more accurate scientific 

information, in violation of the Wild Horses Act. 

84. Defendants’ final decision to remove and relocate all of the wild horses from the 

North Piceance Herd Area is emblematic of a continuing practice of eliminating entire herds of 

horses, or emptying out herd areas and herd management areas, in violation of the Wild Horses 

Act, which practices will continue, unless declared illegal and restrained by this Court. 

85. Defendants’ final decision to remove and relocate all of the wild horses from the 

North Piceance Herd Area violates the Wild Horses Act because it is based on an ongoing series 

of illegal decisions about how to manage wild horses that are routinely and repeatedly applied in 

the BLM’s decision-making process regarding wild horses.   

86. Defendants’ violation of the Wild Free-Roaming Horses and Burros Act is 

arbitrary, capricious, an abuse of discretion, in breach of their legal obligations and the law 

and/or constitutes agency action unlawfully withheld or unreasonably delayed under the APA, 

which has caused or threatens to cause serious prejudice and injury to Plaintiffs’ rights and 

interests. 

COUNT TWO 

(Violations of NEPA and APA, against all Defendants) 

87. Plaintiffs incorporate by reference the allegations of the preceding paragraphs. 

88. Defendants’ Decision Record fails to take a hard look at the facts and reasonable 

alternatives regarding the horses at issue, in violation of NEPA. 

89. Defendants’ Decision Record violates NEPA because it fails to consider a 

reasonable range of alternative actions to removal of these animals, including limiting the oil and 

gas operations in the North Piceance Herd Area, or removal of livestock. 

90. Defendants’ Decision Record fails to analyze and give a reasoned explanation 

why the alternative of taking no action is inappropriate, in violation of NEPA. 

91. Defendants have failed to consider the cumulative impact of agency action, which 

has caused major detriment to the environment, in violation of NEPA and other statutes. 
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92. Defendants’ Decision Record is based on a pattern and practice of decision-

making that predates the Decision Record and is part of an ongoing course of conduct by the 

BLM aimed at removing wild horses from their homes in violation of the Wild Horses Act, 

NEPA, IQA, FLPMA, and other statutes.   

93. BLM’s use of a Categorical Exclusion (CE) to circumvent NEPA’s requirement 

to address the environmental effects of its processing, disposition and other activities with 

respect to the North Piceance Herd Area wild horses it has removed and intends to remove from 

is in violation of NEPA and the APA. 

94. Defendants’ violation of NEPA is arbitrary, capricious, an abuse of discretion, in 

breach of their legal obligations and the law and/or constitutes agency action unlawfully 

withheld or unreasonably delayed under the APA, which has caused or threatens to cause serious 

prejudice and injury to Plaintiffs’ rights and interests. 

COUNT THREE 

(Violations of IQA and APA, against all Defendants) 

95. Plaintiffs incorporate by reference the allegations of the preceding paragraphs. 

96. Defendants’ Decision Record relies on information of insufficient quality, 

objectivity, utility and integrity to meet the standards demanded by the IQA. 

97. Defendants’ Decision Record  is based on a pattern and practice of intentionally 

relying on information of insufficient quality, objectivity, utility and integrity to meet the 

standards demanded by the IQA, to reach a desired result of removing wild horses from the 

range, in violation of the Wild Horses Act and the APA. 

98. Defendants’ violation of the Information Quality Act is arbitrary, capricious, an 

abuse of discretion, in breach of their legal obligations and the law and/or constitutes agency 

action unlawfully withheld or unreasonably delayed under the APA, which has caused or 

threatens to cause serious prejudice and injury to Plaintiffs’ rights and interests. 
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COUNT FOUR 

(Violations of FLPMA and APA, against all Defendants) 

99. Plaintiffs incorporate by reference the allegations of the preceding paragraphs. 

100. Defendants’ final decision to remove all of the wild horses from the North 

Piceance Herd Area fails to consider use by wild horses as one of the “multiple uses” in the herd 

area, in violation of FLPMA. 

101. Defendants’ final decision to remove all of the wild horses from the North 

Piceance Herd Area violates the Wild Horses Act by considering the BLM’s land use plans in 

derogation of the Wild Horses Act, in violation of FLPMA. 

102. Defendants have engaged in a years-long practice of violating FLPMA in 

connection with decisions regarding the elimination of wild horses, and have utilized a 

departmental policy of removing the horses based on decisions that have been repeated over 

many instances involving tens of thousands of wild horses. 

103. Defendants’ violation of the Federal Land Policy Management Act is arbitrary, 

capricious, an abuse of discretion, in breach of their legal obligations and the law and/or 

constitutes agency action unlawfully withheld or unreasonably delayed under the APA, which 

has caused or threatens to cause serious prejudice and injury to Plaintiffs’ rights and interests. 

PRAYER FOR RELIEF 

Plaintiffs respectfully request this Court enter judgment in favor of Plaintiffs and grant 

the following relief: 

a. Issue a declaratory judgment that: 

i. The BLM’s Decision Record regarding the North Piceance Herd Area 

violate the Wild Horses Act and the regulations thereunder, and are arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with the law, and 

without observance of procedure required by law, contrary to the APA. 
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ii. The BLM’s 2005 Herd Area Amendment violates the Wild Horses Act 

and the regulations thereunder, and is arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with the law, and without observance of procedure 

required by law, contrary to the Administrative Procedure Act. 

iii. The BLM’s ongoing policy of eliminating herds of horses without due 

consideration of the extreme nature of this conduct violates the spirit and language of 

the Wild Horses Act and NEPA. 

iv. The BLM’s pattern and practice of reducing the numbers of wild horses in 

a herd area and then determining, based on BLM’s pattern and practice, that the herd 

needs to be eliminated because it is not genetically viable, violates the spirit and 

language of the Wild Horses Act. 

v. The BLM’s final decision to place wild horses in long-term holding 

facilities outside the herd areas violates the Wild Horses Act and the regulations 

thereunder, and are arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with the law, and without observance of procedure required by law, 

contrary to the APA. 

vi. The BLM’s Decision Record regarding the North Piceance Herd Area 

violate NEPA by failing to take a hard look and consider a reasonable range of 

alternatives. 

vii. The BLM’s Decision Record regarding the North Piceance Herd Area 

violate NEPA by failing to provide a reasonable explanation why the “no action” 

alternative is inappropriate. 

viii. The BLM’s Decision Record regarding the North Piceance Herd Area 

violate FLPMA by failing to consider multiple uses of the North Piceance Herd Area. 
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ix. The BLM’s Decision Record regarding the North Piceance Herd Area 

violates FLPMA by prioritizing compliance with land use plans over compliance with 

statutory requirements. 

b. Pursuant to the APA, issue an order: 

i. Setting aside the BLM’s Decision Record regarding the North Piceance 

Herd Area insofar as it directs the removal of all wild horses from the Herd Area, and 

directs removed wild horses be kept in long-term holding facilities. 

ii. Directing the return of all wild horses removed from the North Piceance 

Herd Area in 2010. 

iii. Directing the BLM to protect the wild horses in the North Piceance Herd 

Area and allow the number of wild horses in the North Piceance Herd Area to 

naturally return to the population numbers that existed previously so that the herd 

becomes genetically viable and sustainable for the long term. 

c. Enter such temporary, preliminary and/or permanent injunctive relief against the 

implementation of the Decision Record. 

d. Award plaintiffs their costs and expenses (including reasonable attorney, expert 

witness, and consulting fees); and 

e. Award plaintiffs such other relief as the Court deems appropriate. 

Respectfully submitted, 
Dated:  September ___, 2010 

By:       
Valerie J. Stanley 
D.C. Bar No. 384882 
Telephone: (310) 549-3126 
Facsimile: (888) 539-4736 
valeriejstanley@yahoo.com 
 

By:       
Bruce A. Wagman 
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Pro hac vice pending 
SCHIFF HARDIN LLP 
One Market, Spear Street Tower, 32nd Floor 
San Francisco, CA  94105 
Telephone: (415) 901-8700 
Facsimile: (415) 901-8701 
bwagman@schiffhardin.com 

Attorneys for Plaintiffs 
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By:       

Thomas P. Battistoni 
N.Y. Bar No.  
Telephone: (212) 753-5000 
Facsimile: (212) 753-5044 
Tbattistoni@schiffhardin.com 
 

By:       
Bruce A. Wagman 
Pro hac vice pending 
SCHIFF HARDIN LLP 
One Market, Spear Street Tower, 32nd Floor 
San Francisco, CA  94105 
Telephone: (415) 901-8700 
Facsimile: (415) 901-8701 
bwagman@schiffhardin.com 

 
By:       

Valerie J. Stanley 
D.C. Bar No. 384882 
Telephone: (310) 549-3126 
Facsimile: (888) 539-4736 
valeriejstanley@yahoo.com 
 

Attorneys for Plaintiffs 
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